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(c) Notice of intent to audit. Interested 
parties must submit a notice of intent 
to audit a particular service with the 
Copyright Office, which shall publish in 
the FEDERAL REGISTER a notice an-
nouncing the receipt of the notice of 
intent to audit within 30 days of the 
filing of the interested parties’ notice. 
Such notification of intent to audit 
shall also be served at the same time 
on the party to be audited. 

(d) Retention of records. The party re-
questing the verification procedure 
shall retain the report of the 
verification for a period of three years. 

(e) Acceptable verification procedure. 
An audit, including underlying paper-
work, which was performed in the ordi-
nary course of business according to 
generally accepted auditing standards 
by an independent auditor, shall serve 
as an acceptable verification procedure 
for all parties. 

(f) Costs of the verification procedure. 
The interested parties requesting the 
verification procedure shall pay for the 
cost of the verification procedure, un-
less an independent auditor concludes 
that there was an underpayment of five 
(5) percent or more; in which case, the 
service which made the underpayment 
shall bear the costs of the verification 
procedure. 

(g) Interested parties. For purposes of 
this section, interested parties are 
those copyright owners who are enti-
tled to receive royalty fees pursuant to 
17 U.S.C. 114(g), their designated 
agents, or the entity designated by the 
copyright arbitration royalty panel in 
37 CFR 260.3 to receive and to dis-
tribute the royalty fees. 

[63 FR 25413, May 8, 1998, as amended at 68 
FR 39841, July 3, 2003] 

§ 260.6 Verification of royalty pay-
ments. 

(a) General. This section prescribes 
general rules pertaining to the 
verification of the payment of royalty 
fees to those parties entitled to receive 
such fees, according to terms promul-
gated by a duly appointed copyright ar-
bitration royalty panel, under its au-
thority to set reasonable terms and 
rates pursuant to 17 U.S.C. 114 and 
801(b)(1), and the Librarian of Congress 
under his authority pursuant to 17 
U.S.C. 802(f). 

(b) Frequency of verification. Inter-
ested parties may conduct a single 
audit of the entity making the royalty 
payment during any given calendar 
year. 

(c) Notice of intent to audit. Interested 
parties must submit a notice of intent 
to audit the entity making the royalty 
payment with the Copyright Office, 
which shall publish in the FEDERAL 
REGISTER a notice announcing the re-
ceipt of the notice of intent to audit 
within 30 days of the filing of the inter-
ested parties’ notice. Such notification 
of interest shall also be served at the 
same time on the party to be audited. 

(d) Retention of records. The inter-
ested party requesting the verification 
procedure shall retain the report of the 
verification for a period of three years. 

(e) Acceptable verification procedure. 
An audit, including underlying paper-
work, which was performed in the ordi-
nary course of business according to 
generally accepted auditing standards 
by an independent auditor, shall serve 
as an acceptable verification procedure 
for all interested parties. 

(f) Costs of the verification procedure. 
The interested parties requesting the 
verification procedure shall pay for the 
cost of the verification procedure, un-
less an independent auditor concludes 
that there was an underpayment of five 
(5) percent or more, in which case, the 
entity which made the underpayment 
shall bear the costs of the verification 
procedure. 

(g) Interested parties. For purposes of 
this section, interested parties are 
those who are entitled to receive roy-
alty payments pursuant to 17 U.S.C. 
114(g)(2), or their designated agents. 

[68 FR 36470, June 18, 2003, as amended at 68 
FR 39841, July 3, 2003] 

§ 260.7 Unknown copyright owners. 
If the designated collecting agent is 

unable to identify or locate a copyright 
owner who is entitled to receive a roy-
alty payment under this part, the col-
lecting agent shall retain the required 
payment in a segregated trust account 
for a period of three years from the 
date of payment. No claim to such pay-
ment shall be valid after the expiration 
of the three-year period. After the expi-
ration of this period, the collecting 
agent may use the unclaimed funds to 

VerDate Mar<15>2010 07:43 Sep 10, 2013 Jkt 229143 PO 00000 Frm 00706 Fmt 8010 Sfmt 8010 Y:\SGML\229143.XXX 229143eh
ie

rs
 o

n 
D

S
K

2V
P

T
V

N
1P

R
O

D
 w

ith
 C

F
R



697 

Copyright Office, Library of Congress § 261.2 

offset any costs deductible under 17 
U.S.C. 114(g)(3). 

[63 FR 25413, May 8, 1998, as amended at 64 
FR 36576, July 7, 1999; 68 FR 36470, June 18, 
2003; 68 FR 39841, July 3, 2003; 68 FR 57815, 
Oct. 7, 2003] 

PART 261—RATES AND TERMS FOR 
ELIGIBLE NONSUBSCRIPTION 
TRANSMISSIONS AND THE MAK-
ING OF EPHEMERAL REPRODUC-
TIONS 

Sec. 
261.1 General. 
261.2 Definitions. 
261.3 Royalty fees for public performance of 

sound recordings and for ephemeral re-
cordings. 

261.4 Terms for making payment of royalty 
fees and statements of account. 

261.5 Confidential information. 
261.6 Verification of statements of account. 
261.7 Verification of royalty payments. 
261.8 Unclaimed funds. 

AUTHORITY: 17 U.S.C. 112(e), 114, 801(b)(1). 

SOURCE: 67 FR 45272, July 8, 2002, unless 
otherwise noted. 

§ 261.1 General. 

(a) This part 261 establishes rates and 
terms of royalty payments for the pub-
lic performance of sound recordings in 
certain digital transmissions by cer-
tain Licensees in accordance with the 
provisions of 17 U.S.C. 114, and the 
making of ephemeral recordings by 
certain Licensees in accordance with 
the provisions of 17 U.S.C. 112(e). 

(b) Licensees relying upon the statu-
tory license set forth in 17 U.S.C. 114 
shall comply with the requirements of 
that section and the rates and terms of 
this part. 

(c) Licensees relying upon the statu-
tory license set forth in 17 U.S.C. 112 
shall comply with the requirements of 
that section and the rates and terms of 
this part. 

(d) Notwithstanding the schedule of 
rates and terms established in this 
part, the rates and terms of any license 
agreements entered into by Copyright 
Owners and services within the scope of 
17 U.S.C. 112 and 114 concerning eligible 
nonsubscription transmissions shall 
apply in lieu of the rates and terms of 
this part. 

§ 261.2 Definitions. 

For purposes of this part, the fol-
lowing definitions shall apply: 

Aggregate Tuning Hours mean the 
total hours of programming that the 
Licensee has transmitted over the 
Internet during the relevant period to 
all end users within the United States 
from all channels and stations that 
provide audio programming consisting, 
in whole or in part, of eligible non-
subscription transmissions. By way of 
example, if a service transmitted one 
hour of programming to 10 simulta-
neous listeners, the service’s Aggregate 
Tuning Hours would equal 10. Likewise, 
if one listener listened to a service for 
10 hours, the service’s Aggregate Tun-
ing Hours would equal 10. 

Business Establishment Service is a Li-
censee that is entitled to transmit to 
the public a performance of a sound re-
cording under the limitation on exclu-
sive rights specified by 17 U.S.C. 
114(d)(1)(C)(iv) and that obtains a com-
pulsory license under 17 U.S.C. 112(e) to 
make ephemeral recordings for the sole 
purpose of facilitating those exempt 
transmissions. 

Commercial Broadcaster is a Licensee 
that owns and operates a terrestrial 
AM or FM radio station that is li-
censed by the Federal Communications 
Commission to make over-the-air 
broadcasts, other than a CPB-Affiliated 
or Non-CPB-Affiliated, Non-Commer-
cial Broadcaster. 

Copyright Owner is a sound recording 
copyright owner who is entitled to re-
ceive royalty payments made under 
this part pursuant to the statutory li-
censes under 17 U.S.C. 112(e) or 114. 

Designated Agent is the agent des-
ignated by the Librarian of Congress 
for the receipt of royalty payments 
made pursuant to this part from the 
Receiving Agent. The Designated 
Agent shall make further distribution 
of those royalty payments to Copy-
right Owners and Performers that have 
been identified in § 261.4(c). 

Ephemeral Recording is a phonorecord 
created solely for the purpose of facili-
tating a transmission of a public per-
formance of a sound recording under 
the limitations on exclusive rights 
specified by 17 U.S.C. 114(d)(1)(C)(iv) or 
under a statutory license in accordance 
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